Bound by Law

The Burden of Law on Colorado’s Public Schools

Steps to suspend a disruptive student in a Denver public school.

Since the process outlined in this chart is based primarily on federal law and Colorado
state statutes, other Colorado school districts will have similar procedures.

There is a continually
disruptive student in your school
who makes it impossible for
fellow students to learn.
You observe this student in
adisruptive act...

You are a Denver public school
principal under increasing
pressure to help students

achieve academic standards.

Before taking any action
you must decide:

You know this can’t happen
unless the school has a safe and
orderly environment that is
conducive to learning.

—_——
Is the act a protected student right which
covers non-disruptive, non-hazardous
personal expression through speaking,
writing, wearing of symbols, mode of dress,
and grooming (Tinker v. Des Moines
Independent School District, 393 U.S.503

(1969);22-1-120,C.R.S.)? @

What if the student committed
a serious crime outside of school,
his/her presence in school is a disruption, ' &
but the discipline code has not been
violated? There is another law, and
multi-step process, that addresses this
situation (22-33-105(5), CR.S.).

Is the act a violation of DPS
discipline policy which covers 23
behavior prohibitions, including:
carrying a firearm, fighting, use of
obscenities, and harassment?

Take no
further
action.

Take no
further
action.

Inform the student of the
charges, explain the evidence,
and give him/her an opportunity
to tell his/her version of the
event (Goss v.Lopez, 419 U.S.565
(1975);22-33-105(3)(c), CR.S.;
DPS Policy JKVI.B.1).

You decide there has
been a violation of the
discipline policy and
suspension or expulsion

MAY be warranted.

Determine the appropriate course of
action. Students may be suspended or
expelled only for prohibited behavior

conforming to one of 16 guidelines
based on state law (22-33-106(1), C.R.S.;
DPS Policy JKV.A-C).

Be careful! If the student
committed an act for which
expulsion may be mandatory, the
student’s statement may not be
used unless the student signed it
in the presence of the parents or
the parents have waived this right
(22-33-106.3(1), CR.S.).

As a principal, you can suspend for up to 5 days or 10
for serious violations.You may also recommend to the
Superintendent an extension for up to 10 additional
days or expulsion (22-33-105(2)(a), C.R.S.; DPS Policy JK
VI.B; DPS Policy Procedures JK-R 2-3.A, 2-4.B).

You decide to suspend or
expel the student.

If the disruptive act also
constitutes a crime, you
contact the police (DPS
Policy JK 1.C).

—m——
If the student is identified as disabled
under the Individual with Disabilities
Education Act (IDEA), you must follow
a different set of procedures based
on federal law (20 U.S.C. 1400 et seq.;
34 CFR 300.519-300.526; 22-33-
106(1)(c), C.R.S.).

If the student is identified as
disabled under Section 504
of the Rehabilitation Act of
1973, you must follow
prescribed federal
procedures (29 U.S.C.794).

A school may still be required
to follow IDEA procedures if the
parents have expressed concern
in writing that the student may
be disabled (20 U.S.C. 1415;34

CFR 300.527).

Even if students with
disabilities are suspended or expelled, they
still must be provided with a free and
appropriate public education (20 U.S.C.
1400 et seq.; 34 CFR 300.519-300.526;
34 CFR 300.121). 3

The procedures for
suspending or expelling
a disabled student are
governed by federal law and
would require another chart
of this size to describe.

If the student is not
disabled, you have
3 choices:

More than 1in 10
Denver students have been
identified as disabled.

Expulsion: Suspend for 1 to 5 days,
10 for serious violations, with a
recommendation to extend for an
additional 10 days and to expel the
student. Expulsion is mandatory for
certain offenses (22-33-105(2)(a-c),
C.R.S.; DPS Policy JKV.C,VI.B, B.2; DPS
Policy Procedures JK-R 2-3.B).

Extended Suspension: Suspend for 1 to
5 days, 10 for serious violations, with a
recommendation to extend for an
additional 10 days (22-33-105(2)(a)(b),
C.R.S.; DPS Policy JKVI.B, B.2; DPS Policy
Procedures JK-R 2-3.A).

Principal’s Suspension: Suspend
for 1 to 5 days, 10 for serious
violations (22-33-105(2)(a),
C.R.S.; DPS Policy JKVI.B).

Violations carrying a mandatory
3-day suspension include: damage to
property of, assault upon, and false
allegations of child abuse against
school employees (22-32-109.1

(3)(b), C.R.S).

Does the violation carry a
mandatory 3-day suspension
(22-32-109.1 (3)(b), C.R.S)?

a) tell them the student
has been suspended,
the grounds for
suspension, and the period
of suspension;

b) establish the best
way to transfer
custody of the student
to the parents;

You may offer the parents the
suspension alternative of
attending classes with the

student for a specified period

of time (22-33-105(4), CR.S.).

...you contact the
parents immediately to:

d) and, identify a date and
time for a conference with the
parents (22-33-105(3)(a),
(b)(1), (d)(ll), C.R.S.).

<) offer to provide
make-up work for the
student;

If the suspension
alternative is not
successfully completed...

To the
Suspension Conference...

You must also inform the parents in
writing if you intend to count the
L .‘ disruptive act toward declaration as
an‘habitually disruptive student’and
that students so designated are
subject to mandatory expulsion

(22-33-106(c.5)(1ll), C.R.S.).

...You suspend the student.

Did the parents and
student show up?

Don't forget the paperwork.
All data about the disruptive
act and action taken must be
recorded in the district’s
student information system
(22-33-109.1(2)(b), C.R.S.).

If not,“make every
reasonable effort”to
meet with the parents
(22-33-105(3)(d)(1),

Principal’s Suspension Conference:
Review the suspension with the
parents, discuss how to prevent
further disruptions and, if needed or

required, develop a remedial discipline

plan with parental input (22-33-

105(3)(b)(I1), C.R.S.; DPS Policy JK

If the conference hasn’t changed your mind
about the decision to extend the suspension,
you have succeeded in suspending a student
for more than 5 days (22-33-105(3)(b)(ll); DPS
Policy Procedures JK-R 2-3.D).

Each suspension, and there are
thousands of them, requires
completion of a form describing
the incident, identifying the
behavior violation, and
identifying the administrative
action taken.

The parents request a
hearing on the extension
within 5 school days of
notification (22-33-105(3)(c),
C.R.S.; DPS Policy JKVI.C).

The parents can
appeal the extension
of the suspension.

Repeat the
preceding steps for all
disruptive students
deserving a 1- to 5-day
suspension.

You inform the
parents and student in
writing of the following:

The hearing officer
forwards the findings

and a recommendation

to the Superintendent.

A Board of Education-appointed hearing
officer conducts a hearing, receives
evidence, and resolves procedural
issues taking into consideration the

rights of all participants and the

nature of the proceedings.The hearing
is taped (22-33-105(3)(c), C.R.S.; DPS

Policy JKVI.C.1,2).

Record all data
about the
disruptive act and
action taken in the
district’s student
information system
(22-33-109.1(2)(b),

CRS)).

a) the recommendation

to expel the student;

The Superintendent
makes a decision within 5
days (22-33-105(3)(c), C.R.S.;
DPS Policy JKVI.C.3).

If the
Superintendent
denies the extension,
the student must be
reinstated after the
term of the principal’s
suspension.

If the Superintendent
upholds the extension, the
student will be suspended
for the extended term.

b) that a hearing will be
held on the matter, if
requested, within 5 days
of notification;

The tape of the hearing is transcribed at
the district’s expense.The Board of
Education meets to review the
information presented at the hearing,
the findings of the hearing officer, the
arguments concerning the decision,and
questions, if any, from the Board of
Education (DPS Policy JKVI.C.4).

There’s just one more thing...

The parents can appeal the

Superintendent’s decision,
including procedural issues, to
the Board of Education within 5

days of notification of the
decision (DPS Policy JKVI.C.4).

¢) that the student may
be present at the hearing
to hear the evidence,
present relevant
evidence, and may be
accompanied and
represented by a parent
Don't forget and an attorney; and
to record
everything in the
district’s student
information system
(22-33-109.1(2)(b),
CRS.).

If the Board
of Education reverses
the decision of the
Superintendent, the
student must be
reinstated after the term
of the principal’s
suspension.

If the Board of Education
affirms the decision of the
Superintendent, you have
succeeded in imposing an
extended suspension.

d) failure to request or
participate in a hearing
constitutes a waiver of
- further rights in the
.‘ matter (22-33-105(2)(c),
C.R.S.; DPS Policy JKVI.C;
DPS Policy Procedures
JK-R 2-4.B,C).

A Board of Education-appointed hearing
officer conducts a hearing, receives evidence,
and resolves procedural issues taking into
consideration the rights of all participants
and the nature of the proceedings.The
hearing is taped (22-33-105(2)(c), C.R.S.;
DPS Policy JKVI.C.1,2).

Many students in DPS get
expelled for less than a year.
Some get expelled only until

the hearing and are then

reinstated.

Repeat for all
disruptive students
deserving a 5+ day
suspension.

If the parents do not
request a hearing, the

If the parents request a student is expelled,

hearing on the expulsion...

The hearing officer forwards the
A typical hearing lasts findings and a recommendation
about two hours. At least to the Superintendent
one, and frequently more (22-33-105(2)(c), C.R.S.).
officials from the school
recommending the
expulsion attend each
hearing. The student and
the district both have a
right to present
witnesses. If an attorney
represents the student,

If the Superintendent
upholds the
recommendation, the
parents are informed in
writing, and you have
succeeded in expelling a
disruptive or dangerous

If the
Superintendent
does not uphold
the expulsion
recommendation,
the student is

The Superintendent
makes a decision within

the district also has an 5 days (22-33-105(2)(c), readmitted. student.
attorney present. DPS CRS.).
employs a hearing officer
for expulsions and

extended suspensions

who works about three

days a week for about
seven months.

Don't bet on it.

The parents can appeal the
decision, including procedural
issues, to the Board of Education if
requested within 5 days of
notification (22-33-105(2)(c), CR.S.;
DPS Policy JKVI.C.4).

The Superintendent may extend the
suspension for an additional 10 days to
present the matter to the Board of
Education, except that the total days of
suspension may not exceed 25
(22-33-105 (2)(b), CR.S.).

The tape of the hearing is
transcribed at the district’s
expense.The Board of Education
meets to review the information
presented at the hearing, the
findings of the hearing officer, the
arguments concerning the
decision, and questions, if any,
from the Board of Education
(22-33-105(2)(c),CR.S.).

If the Board of Education
affirms the decision, the

student is expelled.

If the Board of
Education reverses the

Parents or students may take
expulsion, the student the district to court if they wish
is immediately to have the action of the Board
reinsated! Except that... of Education reviewed for any

reason (22-33-108(2),C.R.S,;

Nichols v. DeStefano, 70 P.3d
505 (Colo. App. 2002), affirmed,

84 P.3d 496 (Colo. 2004)).

The Board of Education
must issue to the
child or his/her parents a
statement of the reasons
for the action
(22-33-108(2), C.R.S.).

If the parents notify the
Board of Education within 5 days
of receiving the official notice of
the Board of Education’s action
that they desire a court review...
(22-33-108(2), C.R.S.)

Within 10 days of receiving
the reasons, the parents may

petition the court to set aside
the Board of Education’s action
(22-33-108(2), C.R.S.).

You have—and we mean
it this time—expelled
a disruptive or

dangerous student.

If the court agrees
with the parents or
student, the student
is immediately
reinstated.

The court holds a hearing on
the matter and conducts a
judicial review of the decision
(22-33-108(3),C.R.S.).

But be careful, if you suspend
or expel too many students, your

school may be labeled as ‘persistently
dangerous.’If this happens, you will be
required to notify all the students and

parents of this and offer them the

chance to transfer to a safe school

(No Child Left Behind Act.).

You still need to
record all information
about the disruptive
act and action taken
in the district’s
student information
system (22-33-
109.1(2)(b), C.R.S.).

Within 5 days of expulsion, the school district must
notify the student and parents of the student’s opportunity
to apply to a pilot school and provide the parent with a
copy of the student’s academic and disciplinary records
and notify the appropriate pilot school of the student’s
expulsion (22-38-113,C.R.S.).

Don't forget that an expelled student should
not be included in calculating the school or
district’s dropout rate (22-33-105(2.5), C.R.S.).

Information must be The parents of any expelled
provided to the parents of student between the ages of 7
the expelled student about and 16 must be informed of their

educational alternatives responsibility to comply with the
available during the compulsory school attendance

expulsion. Curriculum act (22-33-105(6), C.R.S.).
materials must be made
available to the parents if
they choose to home school

the student (22-33-

203(1),(2)(@),(2)(b), C.RS.).

Repeat the
preceding steps for
all disruptive or
dangerous students.

But keep in mind...

If the parents do not request
alternative educational
services, the district must
contact them every 60 days
during the expulsion period
to determine whether their
child is receiving educational
services (22-33-203(3), C.R.S.).

If the parents request that the
student receive alternative educational
services, the district must provide any
educational services deemed
appropriate for the student ‘
by the school district
(22-33-203(2)(a), C.R.S.).

Now the district is not only
responsible for following the
education of the students in
school, but those who've
been expelled as well.
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